UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ROYAL | NDEWNI TY COVPANY and
AMERI CAN AND FOREI GN | NSURANCE COVPANY,

Plaintiffs,
- against - : No. 3:00CV0921( GG
OPI NI ON
SONECQO' NORTHEASTERN, | NC.
DuBl E SONELL, and
RI CHARD ARCHAMBAULT,

Def endant s.

In this declaratory judgnent action, ROYAL | NDEMNI TY COVPANY
("Royal Indemity") and AMERI CAN AND FOREI GN | NSURANCE COVPANY
("Anmerican") seek a declaration that their policies of insurance
i ssued to SONECO' NORTHEASTERN, I NC. ("Soneco"), do not provide
coverage for the intentional tort clains asserted by DUBI E SOAELL
and RI CHARD ARCHAMBAULT agai nst their enployer, Soneco, in two
underlying state court actions. Royal Indemity and Anmerican
have filed a notion for summary judgnent under Rule 56, Fed. R
Cv. P., asking this Court to enter judgnent in their favor
because there are no genuine issues of material fact in dispute
and that they are entitled to judgnent as a matter of |law [Doc. #
29]. After careful consideration of the parties' subm ssions and
after hearing oral argunent of counsel, the Court concl udes that
t hese policies of insurance do provide coverage and denies the

Motion for Summary Judgnent.



BACKGROUND

Most of the facts giving rise to this action are undi sputed.
Archanmbaul t and Sowel |, enpl oyees of Soneco, instituted separate
personal injury actions in state court against Soneco, claimng
damages for personal injuries that they sustained in a work-
rel ated accident during the course of their enploynent. For al
pur poses relevant to this declaratory judgnent action, their
conplaints are identical

In their conplaints, they allege that Soneco, their
enpl oyer, had entered into an agreenent with Konover Construction
Conpany, the general contractor, under which Soneco was to dig
and excavate the trenches for the installation of water |ines at
the BJ's Wiolesale Cub site in WIllimantic, Connecticut. On
Cct ober 30, 1998, Archanbault was operating an excavator when a
portion of a nearby trench collapsed, burying a co-worker, Janes
Dowd. Archanbault and Sowell, a co-worker who was al so at the
site, rushed to free Dowd. Wiile they were attenpting to rescue
Dowd, another portion of the trench collapsed, conpletely burying
them causing personal injuries to both of them (Archanbault
Am Conp. T 4; Sowell 2d Rev. Comp. T 4.)!

Both conplaints allege in the first count, which is entitled

! Richard Archanbault v. Soneco/ Northeastern, Inc., No. CV-
99- 0551620-S (Sup. C. Jud. Dist. New London, Conn.)(Am Conpl.
dated Cct. 30, 2000)(Ex. "A" to Mot. Summ J.); Dubie Sowell v.
Soneco/ Nort heastern, Inc. and Konover Construction Corp., No. CV-
00- 0553393-S (Sup. & . Jud. Dist. New London, Conn.)(2d Rev.
Conpl . dated Dec. 7, 2000)(Ex. "B" to Mot. Summ J.).
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"I ntentional M sconduct as to the defendant, Soneco/ Northeastern,
Inc.,"” that the injuries and damages sustai ned by Archanbault and

Sowel | were proximtely caused by the "intentional and reckless

m sconduct" of Soneco,? in that it:

a. refused to provide trench boxes or other cave-in
protection for enployees engaged in trenching
operations, such as the plaintiff, when it knew
that such protection was required by | aw and
necessary to protect the plaintiff frominjury or
deat h;

b. failed to require trench boxes or other cave-in
protection for enployees engaged in trenching
operations, such as the plaintiff, when it knew
that such protection was required by | aw and
necessary to protect the plaintiff frominjury or
deat h;

C. ordered the plaintiff to excavate trenches when it
knew t hat such work was dangerous and hazar dous
under the circunstances;

d. failed to provide trench boxes or other safety
equi pnent in order to save noney and tinme and
speed productivity;

e. ordered the plaintiff to excavate trenches w t hout
provi ding trench boxes or sufficient space to step
or slope the trench walls so as to prevent cave-

i ns;

f. knew that said trench had a high probability of
col l apse and failure due to soil conditions
consi sting of |oany sand,

g. violated 29 C F. R 8 1926.651(c)(2) by failing to
provi de a safe neans of egress fromtrench
excavati ons;

2 Both conplaints al so assert negligence clains agai nst
Konover Construction Conpany, the general contractor on the
construction project. However, the clains against Konover are
not relevant to the instant declaratory judgnent action.
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violated 29 C.F.R 8§ 1926.651(h) by allow ng
enpl oyees to work in excavations in which water
accunul ated and failed to protect its enpl oyees
from hazards associated with water accunul ati on,
such as cave-ins;

violated 29 CF. R 8 1926.651(j)(1) by failing to
provide its enpl oyees adequate protection from
hazardous | oose rock or soil, such as scaling to
remove | oose material, installation of protective
barri cades as necessary to stop and contain
falling material, or other means of equival ent
protection;

violated 29 CF.R 8 1926.651(j)(2) by failing to
provide its enpl oyees protection from excavated
material, failing to place or require the

pl acement of such materials at |east two feet from
t he edge of the excavations, and/or failing to use
retaining devices sufficient to prevent materials
fromfalling or rolling into excavati ons;

violated 29 CF. R 8 1926.651(k) by failing to
provi de a conpetent person to performdaily

i nspections of excavations, adjacent areas, and
protective systens for evidence of hazardous
situations, such as possible cave-ins, and failing
to inspect for such dangers;

violated 29 CF. R 8 1926.652(a) by failing to

sel ect or construct sloping and benchi ng systens
in accordance with 29 C F. R 8 1926.652(b); and by
failing to select and construct support systens,
shield systens, and/or other protective systens in
accordance with 29 C F.R 8 1926.652(c);

failed to ensure cave-in protection was provided
for each enployee working in a trench that
exceeded six feet in depth, including the
plaintiff;

failed to adequately train its enpl oyees in good
construction practices;

failed to properly train and supervise its
enpl oyees to ensure safe excavating practices;

failed to ensure safe working conditions for
enpl oyees engaged in trenching operations in
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accordance with applicable federal regul ations;

g. failed to ensure safe working conditions for
enpl oyees engaged in trenching operations when it
knew that a cave-in could result in severe injury
to or death or its enpl oyees, such as the
plaintiff;

r. failed to provide cave-in protection for its
enpl oyees after and despite a citation by the
Cccupational Safety and Health Adm nistration
(OSHA) for a simlar safety violation on Cctober
6, 1998 at a job site on Route 80 in front of the
Ames Departnent Store in East Haven, Connecti cut;

S. intentionally failed to provide cave-in protection
for enpl oyees engaged in trenching operations when
it was both required and feasible to do so;

t. intentionally failed to provide cave-in protection
for enpl oyees engaged trenchi ng operations,
despite a high risk of injury or death of its
enpl oyees, including the plaintiff, in order to
accel erate productivity and achi eve greater
profits.
(Archambault Am Conpl. 1 5; Sowell 2d Rev. Conpl. 1 5)(enphasis
added). Plaintiffs allege that the "aforesaid conduct of
[ Soneco] exhibited reckless disregard for the Iife and well-being

of the plaintiff and said conduct was substantially certain to

result in the above-nentioned cave-in and the severe injuries
sustained by the plaintiff as hereinafter described.” I1d. at 1 6
(enphasi s added).

At the tinme of the trench collapse giving rise to these two
| awsuits, Soneco was insured under a workers' conpensation and
enployer's liability insurance policy issued by Royal |ndemity,
Policy No. 99 RCS 338055, and under a comrerci al general
liability insurance policy issued by Anmerican, Policy No. ASP
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130512. Both insurers provided Soneco with a defense in the
underlying tort actions under a reservation of rights, relying on
vari ous coverage exclusions, and then filed this declaratory

j udgnment action. Both state court actions remain pending.

DI SCUSSI ON

Royal Indemity's Enployer's Liability Insurance Policy
provides in relevant part:
W will pay all suns you legally nust pay as damages
because of bodily injury to your enpl oyees, provided
the bodily injury is covered by this Enpl oyers
Liability I nsurance.
(FormWC 00 00 OO0 A, Pt. Il, Sec. B, at p. 3.) The policy
specifically excludes the foll ow ng:

4. any obligation inposed by a workers conpensati on
law, or any simlar |aw

5. bodily injury intentionally caused or aggravated by
you;

Id. Sec. C, 91 4, 5. The policy further provides:
We have the right and duty to defend . . . any claim
proceedi ng or suit against you for danmages payabl e by
this insurance.
We have no duty to defend a claim proceeding
or suit that is not covered by this
i nsur ance.

Id. Sec. D.

The Commercial CGeneral Liability Policy issued by American
provi des:

W w il pay those suns that the insured becones |egally



obligated to pay as danmages because of "bodily injury”
or "property damage" to which this insurance applies.
W w il have the right and duty to defend the insured
agai nst any "suit" seeking those damages. However, we
wi Il have no duty to defend the insured agai nst any
"suit" seeking damages for "personal injury" or
"property damage" to which this insurance does not

apply.
(CG 00 01 01 96 at 1, 8 I, Coverage A, Y 1.a.) The policy
specifically excludes fromcoverage "'bodily injury' or 'property
damage' expected or intended fromthe standpoint of the insured.™
Id. ¥ 2.a.

Royal Indemmity and American argue that, in the underlying
state-court actions, Archanbault and Sowel|l have carefully framed
their clains against Soneco as clains for intentional and
reckl ess m sconduct so as to circunmvent the exclusivity provision
of the Workers' Conpensation Act, Conn. Gen. Stat. § 31-284(a),?

as interpreted by the Connecticut Suprene Court in Suarez v.

3 Connecticut CGeneral Statutes § 31-284(a), comonly
referred to as the exclusivity provision of the Wrkers
Conmpensation Act, provides:

An enpl oyer shall not be liable for any action for
damages on account of personal injury sustained by an
enpl oyee arising out of and in the course of his

enpl oynment. . . but an enployer shall secure
conpensation for his enpl oyees as provided under this
chapter . . . . Al rights and cl ains between an

enpl oyer who conplies with the requirenents of
subsection (b) of this section and enpl oyees .
arising out of personal injury . . sustained in the
course of enploynent are abollshed ot her than rights
and clains given by this chapter.
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D cknont Plastics Corp., 242 Conn. 255, 280 (1997).% By so
doing, they maintain that these clains nust necessarily fal
within the clear | anguage of the policies' exclusions for

intentional injuries and, therefore, they are obligated neither

4 The Connecticut Suprenme Court has interpreted the
exclusivity provision of the Wrkers' Conpensation Act as a total
bar to common | aw actions by an enpl oyee against his or her
enpl oyer for job-related injuries with one narrow exception that
exi sts when the enployer has engaged in willful or serious
m sconduct. Suarez v. Dicknont Plastics Corp., 229 Conn. 99, 106
(1994)("Suarez 1"), rev'd on other grounds, 242 Conn. 255
(1997)("Suarez 11"). Both the action producing the injury and

the resulting injury nmust be intentional. 1d. "The intentional
injury aspect may be satisfied if the resultant bodily harm was
the direct and natural consequence of the intended act. . . . The

known danger involved nust go frombeing a foreseeable risk which
a reasonabl e man woul d avoi d and becone a substantial certainty.”
Id. at 109 (internal citations and quotations omtted). This
standard has beconme known as the "substantial certainty"”

st andar d.

Three years after the initial Suarez decision, the
Connecticut revisited this issue in what is frequently referred
to as "Suarez I1," 242 Conn. 255 (1997). The second appeal arose
after a trial on the nerits in which the jury returned a verdict
in favor of the plaintiff, indicating in answers to speci al
interrogatories that it found the defendant |iable under the
"actual intent to injure" standard but not under the "substanti al
certainty" standard. The Suprene Court held

to escape the exclusivity of the [Wrkers' Conpensation
Act], the victimof an intentional injury nmust rely on
the intended tort theory or the substantial certainty
theory. Under the fornmer the actor mnmust have intended
both the act itself and the injurious consequences of
the act. Under the latter, the actor nust have

i ntended the act and have known that the injury was
substantially certain to occur fromthe act.

242 Conn. at 280. Thus, an intentional tort claimpremsed on
either of two theories, the "intended tort" theory or the
"substantial certainty” theory, will avoid the exclusivity
provi sion of the Wrkers' Conpensation Act.
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to provide Soneco wth a defense in these actions nor to provide
coverage for damages for which Soneco may be |iable.
Def endants do not deny that the factual allegations in the

Archanbault and Sowel|l conplaints attenpt to i nvoke the

"substantial certainty" exception to the exclusivity provision of
the Wirkers' Conpensation Act, as set forth in Suarez. They
argue, however, that the issue before this Court is not whether
the underlying conplaints allege a |legally sufficient cause of
action under Suarez and its progeny, but rather whether the

al l egations of the conplaint invoke the exclusions of the
policies so as to defeat coverage.

As defendants point out, the critical inquiry is not whether
the all egations against the enployer will w thstand scrutiny
under Suarez | and Il so as to avoid the workers' conpensation
bar, but rather whether the allegations fall within the | anguage
of the policy's exclusion. "[I]t is well settled that an
insurer's duty to defend, being nuch broader in scope and
application than its duty to indemify, is determ ned by
reference to the allegations contained in the underlying
conplaint. . . . The obligation of the insurer does not depend on
whet her the injured party will successfully maintain a cause of
action against the insured but on whether he has, in his
conplaint, stated facts which bring the injury within the
coverage. |If the latter situation prevails, the policy requires
the insurer to defend, irrespective of the insured' s ultimte
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l[tability." Springdale Donuts, Inc. v. Aetna Casualty & Surety

Co. of Illinois, 247 Conn. 801, 807 (1999); see also Edel man v.

Pacific Enployers Insur. Co., 53 Conn. App. 54, 59, cert. denied,

249 Conn. 918 (1999). "[I]f an allegation of the conplaint falls
even possibly within the coverage, then the insurance conpany

must defend the insured."” Inperial Casualty & Indemity Co. V.

State, 246 Conn. 313, 323-24 (1998)(enphasis in original).
Under Connecticut |aw, "construction of an insurance

contract presents a question of law for the court.” Aetna Life &

Casualty Co. v. Bulaong, 218 Conn. 51, 58 (1991). The terns of

an insurance policy are to be construed according to the general

rules of contract interpretation. Heynman Associates No. 1 v.

| nsurance Co. of the State of Pennsyl vania, 231 Conn. 756, 768-70

(1995). "If the terns of the policy are clear and unanbi guous,
t hen the | anguage, fromwhich the intention of the parties is to
be adduced, nust be accorded its natural and ordi nary neaning."
Id. at 770. "But if the ternms are anbi guous and susceptible to
nore than one interpretation, that which is nore favorable to the

i nsured should be adopted.” Snedley Co. v. Enployers Mitual

Liability Insur. Co., 143 Conn. 510, 513 (1956) (applying these

principles in the context of a policy exclusion).

Roval Indemity's Enployer's Liability Policy

Def endants argue that the exclusion in Royal Indemity's

Enmpl oyer's Liability Policy does not apply because the conplaints
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do not allege that Soneco "intentionally caused or aggravated"
the bodily injury, as required by the express | anguage of the

exclusion. Citing TIG Insurance Conpany v. W ndham Community

Hospital, No. CV 960053660S, 1997 W. 97371 (Conn. Super. Jan. 8,
1997), which interpreted an identical exclusion, they assert that
t he exclusion pertains only to bodily injuries which the insured

intended to inflict. In the TI G 1l nsurance Conpany case, the

underlying suit alleged that the defendant hospital had
intentionally placed the plaintiff-enployees in circunstances
where it was substantially certain that they would be injured.
The court held as a matter of |aw that the insurance policy
covered the enpl oyees' clains against the hospital because it

| acked any accusation that the hospital intended to injure its
enpl oyees. 1d. at *1. "The underlying suit sets forth a classic
al l egation of reckless conduct, i.e., a conscious disregard for a
known risk, but it is a far cry froman allegation of intentional
battery." Id. "To establish an intentional act triggering the
excl usion clause, the claimnust be one which avers that the
insured intended the act which caused the injury and the bodily

injury itself.” 1d. Defendants argue that since the Archanbault

and Sowel |l conplaints do not allege that Soneco both intended the
i njury-producing acts and intended the resulting injuries
t hensel ves, the Royal Indemity exclusion does not apply.

In a supplenental brief filed in this action, defendants

cite Judge Chatigny's recent decision in Reliance |Insurance Co.
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v. Vitale, No. 3:00CV0459 (D. Conn. Aug. 27, 2001), in which the
Court addressed the issue of whether an enployer's liability
i nsurance policy provided coverage for a tort action brought by
an injured enpl oyee, who alleged that his enpl oyer engaged in
"Willful, serious and intentional m sconduct." The plaintiff-
enpl oyee all eged that the enployer had required himto operate a
drilling machine in highly dangerous conditions which were
"substantially certain” to cause serious and |ife-threatening
injuries to the plaintiff. Like the Royal Indemity policy in
the instant case, the policy at issue excluded any obligation
i nposed by a workers' conpensation |aw or bodily injury
intentionally caused or aggravated by the enployer. The Court
held that the exclusion did not apply because the conplaint did
not allege that the enployer
engaged in conduct with the intent of causing the
injuries, as would be the case if they were relying on
the "intended tort theory" of enployer liability
di scussed in Suarez | and |Il1. Rather, their conpl aint
i nvokes the "substantial certainty theory," which
enabl es an enpl oyee to recover damages agai nst an
enpl oyer for bodily injury even if the enpl oyer did not
actually intend to cause the injury, provided the
injury was "substantially certain"” to occur.
Id. at 11. The Court concluded that, in light of the Suarez
opinion and the traditional purpose of enployer's liability
i nsurance as a "gap-filler," the policy did not exclude coverage
for the clains in the underlying action based on the "substanti al

certainty theory." 1d.

The specific allegations in the Archanbaualt and Sowel |
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conplaints reference intentional acts and om ssions by Soneco -
e.g., the refusal to provide trench boxes, the failure to provide
a safe means of egress, allowing plaintiffs to work in
excavations where water had accunul ated, the failure to provide
adequate training — which, they allege, were "substantially
certain" toresult in the injuries that they sustained. Nowhere
do they allege that Soneco intentionally injured them or
intentionally aggravated their injuries. W find that their
clainms, as alleged, of intentional acts and om ssions by Soneco
that were substantially certain to result in injuries do not fal
within the | anguage of the exclusion in Royal Indemity's policy
for "bodily injury intentionally caused or aggravated" by the
i nsur ed.

In so holding, we recognize that there is a divergence of
opinion on this issue in substantially simlar cases involving

identical policy exclusions. See, e.qg., Cavalier Mtg. Co. V.

Enpl oyers I nsur. of Wausau, 222 M ch. App. 89 (1997) (construing

an identical exclusionary clause and holding that it did not
apply to an enpl oyee's suit against his enployer for intentional
m sconduct that was "substantially certain” to cause the injuries

that occurred), appeal denied, 459 Mch. 858 (1998); accord

Ziebart International Corp. v. CNA Insur. Cos., 78 F.3d 245 (6th

Cr. 1996)(sanme). But see, e.qg., Travelers Insur. Co. v. Noble

Ol Services, Inc., 42 F.3d 1386, 1994 W. 684041 (4th G r. Dec.

7, 1994) (Table)(holding that in order to allege a cause of action
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that would circunvent the North Carolina workers' conpensation
law, the plaintiff nust necessarily allege that the injury as
well as the act were intentional, and, therefore, the conplaint
would fall within the intentional injury exclusion under the
enployer's liability policy). However, after a careful review of
t hese cases, we find that the better reasoned approach is that

taken by Judge Chatigny in the Reliance National Insurance Co.

case, and hold accordingly. Therefore, we find that the cl ai ns

set forth in the Archanbault and Sowell conplaints are not

excl uded from coverage under Royal Indemity's enployer's
ltability policy and that Royal has a duty to provide a defense
to Soneco in these actions.

American's Commerical General Liability Policy

As noted above, the exclusion in Amrerican's Commerci al
CGeneral Liability Policy is worded differently than the exclusion
in Royal Indemity's policy. It excludes from coverage bodily
injury "expected or intended fromthe standpoint of the insured.”
Read literally, this exclusion requires the Court to apply a
subj ective standard in determ ning whether the insured expected
the bodily injury to result fromits intentional acts. See,

e.qg., &lec v. Metal Exchange Corp., No. 220166, 2002 W. 44414,

at *5 (Mch. App. Jan. 11, 2002)(interpreting an identical policy
excl usion as requiring consideration of the subjective

expectation of the enployer). The conplaints at issue, however,
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i nvoke an objective standard for determ ning whether the injuries
were "substantially certain” to occur as a result of the
enpl oyer's intentional conduct. The two are not necessarily

synonynous. See |d. As the Court in Ot v. LPK Systens, Inc.,

No. 2000- CA-1813, 2000 WL 1539057 (La. App. 4th Cr. Nov. 28,
2001), noted in construing an identical exclusion,

[t] he subjective intention and expectation of the
i nsured determ ne which injuries fall within and which
fall beyond the scope of coverage under this policy.

This inquiry into the subjective intention or
expectation of the insured contrasts sharply with the
traditional tort inquiry into an actor's intent. The
Rest at ement (Second) of Torts describes intended
consequences as those which the actor knows or are
"substantially certain”™ to result froman act, whether
the actor consciously desires those consequences or
not. Restatenent (Second) of Torts 8§ 8A (1965); see
also W Prosser, Law of Torts 8§ 8 (4th Ed. 1971).
While the inquiry regarding intentional torts asks

whi ch consequences an obj ective reasonabl e person m ght
expect or intend as the result of a deliberate act, we
are concerned, under the |anguage of this insurance
contract, with the injury subjectively intended or
expected by the insured.

Id. at *3 (citations omtted). The Court further noted that the
"inquiry into whether injuries are 'intended or expected by an

i nsured under the ternms of an insurance contract differs fromthe
inquiry into whether an act is 'intentional' under the worker's
conpensation statute's intentional acts exception to a co-

enpl oyee's tort immunity." |1d. at *4. The Court held that the

i ntentional act exception under the worker's conpensation statute
enconpassed a "tort-based standard" which exposed the actor to
l[tability for injuries he did not specifically envision or desire
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to produce but which were "substantially certain"” to occur. |d.
at *5. "By contrast, the contract of insurance . . . excludes
coverage only for those injuries, which the defendant

subjectively intended to inflict." 1d.; see also Patrons-Oxford

Mut ual Insur. Co. v. Dodge, 426 A .2d 888, 892 (Muine 1981).

We have found no Connecticut authority interpreting the sanme
excl usi onary | anguage, particularly as it relates to intentional
tort clainms brought under a "substantial certainty" theory of
ltability. Simlar "expected or intended" |anguage, however, is
enployed in liability policies in defining the term"occurrence,"
and has been construed as incorporating a subjective standard,
rat her than an objective tort-based standard.

In Linemaster Switch Corp. v. Aetna Life and Casul aty

Corporation, No. CV91-0396432S, 1995 W 462270, at *23 (Conn.

Super. July 25, 1995), the plaintiff-insured asked the court to
enter a declaratory judgnent that Aetna had a duty to defend it
in two environnental actions brought against it. The
conprehensive liability policy at issue enployed the "intended or
expected" | anguage in defining "occurrence"” as "an acci dent

which results in bodily injury or property danmage neither
expected nor intended fromthe standpoint of the insured.” |1d.

The Court, citing Appleman's treatise on |nsurance Law &

Practice, noted that the |l aw was unsettl ed as whether the
"intended or expected" |anguage required application of a
subj ective or objective test, but concluded that the majority
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view was that the test to be applied was a subjective one, which
the Court accepted as a "fair interpretation,” since the policy
coul d have referenced a reasonabl e man standard rather than

specifically referring to the "standpoint of the insured.” 1d.

at *24 (citing cases); see also Stonewall Insur. Co. v. Asbestos

C ai s Managenent Corp., 73 F.3d 1178, 1205 (2d Gr.

1995) (appl ying a subjective standard to the "intended or
expected" | anguage of the policy under New York |aw), opinion
nodi fied on other grounds, 85 F.3d 49 (2d Cr. 1996).

Because we find that the exclusion in Amrerican's commerci al
l[tability policy enconpasses a subjective standard and the
under |l ying conplaints reference an objective standard, we cannot
say that the allegations necessarily fall within the policy's
exclusion, particularly in light of the nature of the specific
clains asserted. Accordingly, because the clains of Archanbault
and Sowell could fall wthin the coverage provided by Anmerican's
policy, American has a duty to defend Soneco in these two
underlying state court cases. O course, whether Royal Indemity
and/or Anmerican wll ultimately be |liable for any damage award
agai nst Soneco wi |l depend on the specific findings of the jury
in the state court actions.

CONCLUSI ON

Therefore, for the reasons set forth above the notion for

summary judgnent of Royal Indemity Conpany and Anmerican and
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Forei gn I nsurance Conpany i s DEN ED.

SO ORDERED.

Date: January 24, 2002
Wat er bury, Connecti cut.

/s/

GERARD L. GOETTEL,
United States District Judge
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